In the last decades, transparency has become a fundamental principle in international adjudication. It is usually defined as including concepts such as public access and disclosure of documents or information.
I. Introduction
The concept of transparency in international law is broad and has three distinct dimensions. 'Institutional transparency' is the level of transparency that international organisations and institutions apply to their daily activities. 1 'Legislative transparency' evaluates the level of transparency of the law-making processes in international law. 2 'Procedural transparency' concerns the way international courts and tribunals apply and enforce international legal norms. 3 However, achieving a single definition of transparency in international law is difficult because the international legal arena is a 'universe of inter-connected islands', where fragmentation seems to prevail over unity. 4 Each area of international law has developed its own substantive and procedural rules and the international community has established as many international courts and tribunals as there are areas of international law. As a result, it seems that a single concept of transparency for all fields of international law cannot arise. 5 International investment law and arbitration have been criticised by important actors in the field -mostly academics and non-governmental organisations (NGOs) -that regularly claim a lack of transparency. These criticisms are mainly directed at the investor-State dispute settlement (ISDS) mechanisms provided for by International Investment Agreements (IIAs), due inter alia to the existing tension between confidentiality and transparency in international arbitration. While legal commentators note inconsistent interpretations of international investment law standards, 6 political and social observers condemn the legitimacy crisis of the arbitration system as a whole. 7 This 1 Major international organisations have undertaken programs promoting accountability through transparency. See for instance, the several initiatives, such as the United Nations, Strengthening Accountability, at <un.org/en/strengtheningtheun/accountability.shtml> (accessed 10 May 2015) and the European Commission, Transparency Portal, at <ec.europa.eu/transparency/index_en.htm> (accessed 5 May 2015). In particular, the access of non-disputing actors to parties' submissions is relevant in arbitration proceedings for at least two reasons. First, legal experts as well as the general public can get information concerning the development of a specific procedure. As we mentioned above, information is particularly important and ever more demanded in international investment arbitration, where public interests are at stake. Second, access to documents gives non-disputing parties the opportunity to intervene in proceedings through an amicus curiae submission. 12 These submissions have two main general purposes: either they discuss in a critical way a matter falling within the dispute, or they interpret a treaty provision. 13 As discussed further below, this latter type of amicus curiae is seen as a potential instrument to increase harmonisation and consistency of investment treaty interpretation. It is then in this regard that the connection between transparency, consistency and legitimacy in international investment law is established. The legal theorist, Thomas 8 Id, 4:
(a) Legitimacy. It is questionable whether three individuals, appointed on an ad hoc basis, can be entrusted with assessing the validity of States' acts, particularly when they involve public policy issues. The pressures on public finances and potential disincentives for public-interest regulation may pose obstacles to countries' sustainable development paths; (b) Transparency. Although the transparency of the system has improved since the early 2000s, ISDS proceedings can still be kept fully confidential if both disputing parties so wish, even in cases where the dispute involves matters of public interest.
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Franck, has stated that 'requirements about how rules are made, interpreted and applied' are necessary to define a system of rules as fair and legitimate 14
Four elements -the indicators of rule legitimacy in the community of states-are identified … determinacy, symbolic validation, coherence and adherence (to a normative hierarchy). To the extent rules exhibit these properties, they appear to exert a strong pull on states to comply with their commands. To the extent these elements are not present, rules seem to be easier to avoid by a state tempted to pursue its short-term self-interest. 15 The term coherence should be understood as the 'consistency of the rule and its application with other rules'. 16 UNCITRAL took a similar position during negotiations for the Rules on Transparency in Treaty-based Investor-State arbitration 17
[Transparency] was also seen as an important step to respond to the increasing challenges regarding the legitimacy of international investment law and arbitration as such. Those challenges were said to include, among others: an increasing number of treaty-based investor-State arbitrations, including an increasing number of frivolous claims; increasing amounts of awarded damages; increasing inconsistency of awards and concerns about lack of predictability and legal stability; and uncertainties regarding how the investor-State dispute settlement system interacted with important public policy considerations. It was said that legal standards on increased transparency would enhance the public understanding of the process and its overall credibility. 18 Having briefly described the link between transparency, consistency and legitimacy in international investment law and arbitration (Figure 1 below) , the article will first analyse the tension between transparency and confidentiality in international arbitration (section II). In this section, both values will be dealt with in general terms, encompassing all stages of arbitration proceedings (ie access to documents, public hearings, submission of third parties and publication of the awards).
Then, the relation between transparency through the publication of awards, the establishment of (or the refusal to establish) a doctrine of precedents in investment arbitration and the possibility to increase consistency of the law will be considered and analysed (section III).
Next, the issue of non-disputing parties' submissions will be discussed. This is a highly topical issue as the UNCITRAL work on the 2014 Rules on Transparency shows. As a matter of fact, UNCITRAL looked into the issue of amicus curiae briefs both to secure more consistent and harmonised interpretations of investment law standards and to increase legitimacy of the system (section IV).
Finally, the article will deal with the growing trend to codify transparency standards that were not included in previous IIAs. This phenomenon is well-illustrated by the investment policies of Canada and the United States (section V). 
Figure 1. The Connection Between Transparency, Consistency and Legitimacy in International Investment Law and Arbitration
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II. Transparency and Confidentiality: Are They Competing
Values?
Confidentiality and transparency are both general values of international arbitration. They have been described as 'competing values', but some scholars have seen the possibility of adjusting one to the other depending on the specific case. 19 Is confidentiality the big enemy of transparency? If one considers State-to-State adjudication, the answer seems to in the affirmative. In the words of an international law scholar Transparency epitomizes the prevailing mores in our society and becomes a standard of (political, moral and, occasionally, legal) judgment of people's conduct. … In contrast, the opposites of transparency, such as secrecy and confidentiality, have taken on a negative connotation. Although they remain paradigmatic narratives in some areas, overall they are largely considered as manifestations of power, and, often, of its abuse. 20
As regards international arbitration, the discussion is more complicated because both private and public interests are directly involved in the dispute. Confidentiality is thought of as an instrument to protect the interests of both the foreign investor and the host State. In international economic relations, reputation is essential: the actors involved in arbitration proceedings might not want to expose their business conduct to the international community. 21 This is why documents relating to the procedure and awards are often categorised as undisclosable confidential information. Also, confidentiality might protect the ad hoc essence of international arbitration that resolves 'individualised disputes between individual parties and only those parties'. 22
II.1. 'Conservative' Views Promoting Confidentiality
It is well known in international commercial arbitration 23 that, even if it is not the primary reason, 24 transnational corporations prefer international arbitration because their business secrets and confidential information are better protected than in international litigation. Some international arbitration experts favor maintaining this standard because they consider it as 'one of the attractions of arbitration in the eyes of arbitration users'. Supporters of this view also stress that not only the arbitral procedure should be confidential but also the outcome of that procedure, thus preventing the publication of the arbitral award. 26 The same idea was expressed by a former secretary general of the Court of International Arbitration of the International Chamber of Commerce (ICC), who acknowledged that 'indeed it became quickly apparent to me that should the ICC adopt a publication policy or any other policy, which would mitigate or diminish the strict insistence on confidentiality by the ICC, this would constitute a significant deterrent to the use of ICC arbitration'. 27 In international investment arbitration, confidentiality is considered an even more delicate issue. If it is true that public interests are regularly at stake in investor-State international economic relations, most IIAs were negotiated and concluded in an era when procedural transparency was not considered a topical issue in international arbitration. Also, most IIAs 'refer to mechanisms inspired by international commercial arbitration as the main option for investor-State dispute settlement which is by nature based on confidentiality of the proceedings'. 28 This is not surprising as, despite international law being always applicable as substantive law in investment arbitration, the procedure in investment arbitration is not 'different from the arbitral process generally [because] [i]nvestment treaty arbitration can be properly defined as a "sub-system" of international arbitration'. 29 Moreover, it is generally recognised that International Centre for Settlement of Investment Disputes (ICSID) arbitration has adopted the structure, forms and procedures of commercial arbitration. The fact that IIAs include commercial arbitration as dispute resolution options in their ISDS shows how commercial arbitration has influenced the shape of the ICSID regime. 30 Among the arbitral institutions, the London Court of International Arbitration (LCIA) has adopted the more conservative arbitration rules (LCIA Rules) in relation to confidentiality, 31 with the presumption that the entire arbitration proceeding is confidential. Article 30 states that all awards, materials, and documents, 32 as well as the Arbitration: Theoretical and Philosophical Reflections", ICC Bulletin -Special Supplement (2009) 81, 81-82:
What an absurdity to postulate that confidentiality is not part and parcel of commercial arbitration. It is inconceivable that such a procedure, whether domestic or international, should take place in the public eye … Confidentiality thus has its roots in the desire for a system of justice suited to the world of commerce … Confidentiality is justified in particular by the need to maintain the secrecy inherent in business dealings; Trackman, LE, "Confidentiality in International Commercial Arbitration", 18(1) Arbitration International (2002) 1. 26 Loquin, E, "Les Obligations de Confidentialité dans l'Arbitrage", 2 Revue de l'Arbitrage (2006) 323, 344. 27 Bond, S, "Expert Report of Stephen Bond Esq (in Esso/BHP v Plowmann)", 11(3) Arbitration International (1995) 273, para 6. See also, Born, GB, International Commercial Arbitration, (2nd ed, vol II, Kluwer Law International, Alphen aan den Rijn, 2014), 2782: "Confidentiality of the arbitral proceedings serves to centralize the parties' dispute in a single forum and to facilitate an objective, efficient and commerciallysensitive resolution of the dispute, while also limiting disclosure to of the parties' confidences to the press, public, competitors and others". deliberations 33 of the arbitral tribunal are confidential. Moreover, the award is not published 34 and hearings are held in private, 35 unless all parties agree in writing. If the parties agree on the publication of the award, the rules require that the arbitral tribunal has to be favourable to this as well. 36 Similar provisions are contained in the Swiss Rules of International Arbitration (Swiss Rules) 37 that provide for privately held hearings 38 as well as full confidentiality of awards, orders, and materials, 39 unless the parties otherwise agree in writing. Unlike the LCIA Rules, deliberations of the arbitral tribunal are always confidential and no exception is laid down. 40 As for the publication of the award, the procedure requires both parties to agree to it 41 and the final decision lies with the Secretariat of the Swiss Chambers' Arbitration Institution. 42
II.2. 'Progressive' Views: Less Confidentiality, More Transparency
With investor-State arbitration cases increasing, civil society and other actors in the international investment regime have started demanding more openness and transparency in arbitral proceedings. 43 In particular, the general public has expressed interest in participating in the system, in observing the activities of foreign investors and in evaluating the host State's exercise of public functions in their economic relations with foreign investors. 44 However, transparency is not only an issue in investment arbitration. International commercial arbitration can be affected by the tension between transparency and confidentiality for at least five reasons.
First, even though commercial arbitrations are usually conducted between private parties, one of the disputing parties can be a State, a State entity or a State instrumentality. In fact, a State can act both in its sovereign capacity (jure imperii) under public international law and participate in international commercial arbitrations in its private capacity (jure gestionis). 45 In the latter case, the public interest can be involved in purely commercial international arbitrations. Second, due to this presence of public interest issues, the general public could be affected by the outcome of a commercial arbitration proceeding in several ways. 46 Examples of public interests at stake in commercial arbitration include inter alia cases dealing with national defence issues, agriculture, a State's oil, gas and other natural resources, commercial embargoes and telecommunications. 47 Third, transparency is fundamental in those commercial arbitration cases where misconduct or unlawful activities (for example, corruption, bribery, money laundering and fraud) have been committed by public officers or by officials of foreign transnational corporations. 48 In such cases, (transnational) public policy prevails over confidentiality. Fourth, confidentiality can also affect the development of the so-called autonomous arbitral legal order. 49 In particular, if compared with a national judge who is considered a real actor in the domestic legal order, '[L]a parole de ce prophète [the arbitrator] demeure confidentielle; il ne peut pas être, comme le juge, un véritable acteur de l'ordre juridique. La voix de l'arbitre n'est pas audible, ou difficilement dans la société'. 50 Fifth, confidentiality can also be dangerous for the arbitral procedure. In fact, when confidential, an award may be just part of a series of other (related or unrelated) awards which may reinforce or contradict the submitted award's conclusion. Neither the tribunal nor the other party may be aware of the fact that the award submitted is just one part of a larger puzzle selected by the submitting party with its tactical preferences in mind. 51 As a consequence, one of the parties or even the arbitral tribunal could miss the broader picture of a case.
In accordance with this tendency to downplay confidentiality in international arbitration, some scholars argue that the principle of confidentiality in international arbitration is not to be considered as lege lata 52 and, even when the principle exists, its application depends on the specific circumstances of the case. 53 National courts have followed the same approach. 54 Only a few countries recognise the existence of an obligation of confidentiality in international arbitration. On the contrary, most jurisdictions provide for confidentiality only when it is established by the applicable law, by the lex arbitri or by consent of both parties. 55 For instance, the English Arbitration Act of 1996 does not address the issue of confidentiality. As a result, despite the English common law considering confidentiality to be an implied term of every arbitration agreement, 56 experts have advised the parties to expressly stipulate confidentiality in an arbitration agreement. 57 In France, confidentiality in international arbitration is no longer the general rule under French law. The New French Arbitration Law 58 distinguishes domestic arbitration from international arbitration. Confidentiality of arbitral proceedings is applied only to the former. 59 The only requirement for confidentiality in international arbitration concerns an arbitral tribunal's deliberations. 60 As in English law, French arbitration lawyers have recommended that the parties include, if they so wish, reference to confidentiality in any arbitration agreement. 61 As a result, one can clearly state that confidentiality is not an overriding principle of international commercial arbitration as most arbitration statutes and arbitration rules do not contemplate a general principle of confidentiality. 62 This is also implicitly recognised 52 Paulsson, J and Rawding, N, "The Trouble with Confidentiality", 5(1) ICC Bulletin (1994) by those who strongly support the existence of such a general principle. For instance, Serge Lazareff -a supporter of confidentiality in international arbitration -admits that 'if the parties wish to benefit from maximum confidentiality, they should resort to a clause'. 63 It is clear that, if parties need to explicitly agree to a clause, the principle contained in that clause cannot be considered generally recognised by the international arbitration community. The tendency toward higher transparency in international arbitration is adopted by several institutional arbitration rules as well. 'Progressive' arbitration rules include those established by the American Arbitration Association (AAA Rules), 64 the International Chamber of Commerce (ICC Rules), 65 the Chamber of Arbitration of Milan (CAM Rules) 66 and the Society of Maritime Arbitrators (SMA Rules). 67 In the arbitration rules of the American Arbitration Association, confidentiality is still the general rule concerning all aspects of the proceedings, 68 hearings are held privately, 69 and awards are not published 70 unless the parties have otherwise agreed. However, the provision concerning the publication of arbitral awards allows the institution to publish 'selected awards, orders, decisions, and rulings that have been edited to conceal the names of the parties and the identifying details', unless the parties have decided otherwise. 71 With regard to the ICC Rules, although proceedings are not generally open to third parties, access is given if the parties and the arbitral tribunal have so agreed. 72 An important innovative provision in the ICC Rules is that the confidentiality rule is reversed compared to the LCIA and Swiss Rules. Article 22(3) states that Upon the request of any party, the arbitral tribunal may make orders concerning the confidentiality of the arbitration proceedings or of any other matters in connection with the arbitration and may take measures for protecting trade secrets and confidential information. 73 This means that confidentiality is not the general presumption in the ICC Rules. If a party does not raise a request for confidentiality, the arbitral tribunal is free not to apply this principle.
The CAM Rules do not include any provision on the participation of third parties at hearings. However, any third party participation is difficult to envisage as the confidentiality of arbitral proceedings and arbitration awards is fully protected. 74 The original and more liberal provision is Article 8(2), which allows the institution, for the 12 GroJIL 3(1) (2015), 1-26 purposes of research, to publish the award in an anonymous format. The objection of a party may be raised exclusively during the proceedings -that is, before the award is rendered. 75 The SMA Rules on arbitration proceedings show the most liberal approach: no provision on confidentiality is included in the text. As for third party access to the hearings, Section 17 establishes that 'persons having a direct interest in the arbitration are entitled to attend hearings'. 76 Finally, the institution publishes awards unless both parties object to publication before the award is issued. 77 This approach is even more transparency-oriented than that of the CAM Rules. Whereas the CAM Rules require only one objection to the publication of the award, the SMA Rules state that both parties need to object in order to impede the publication of the final decision.
III. Consistency Through Publication of Arbitral Awards: The
Rise of a Stare Decisis Doctrine?
Confidentiality, transparency and the establishment of a system of binding precedent are strictly connected. In fact, where decisions are not publicly available, precedents cannot develop. 78 Legal precedents are used by judges in most national legal systems to ensure a more predictable, certain and foreseeable legal order. 79 The use of precedent in domestic judges' reasoning facilitates this foreseeability. In international arbitration, as in international law, there is no directly or indirectly expressed obligation to follow legal precedent. However, it is commonly recognised that, even though international jurisdictions are not bound to follow their own or other's precedents, 80 a de facto case law has developed. 81 This is also true for jurisdictions dealing with international economic law issues such as the WTO dispute settlement system 82 and international investment tribunals. 83 Generally speaking, in international commercial arbitration, confidentiality plays a role suppressing the rise of a precedent doctrine. First, only a few international commercial awards are publicly available. Second, only a few of these awards refer to previous arbitral awards. Third, almost all of the awards that refer to precedents, do so for procedural matters such as objection to jurisdiction, powers of the tribunal to order provisional measures and applicable law. 84 The issue here is to understand whether the absence of reference to precedents is due to the arbitrators' lack of interest and trust in the stare decisis doctrine or whether this absence is due to some internal elements of the international arbitration system that could be changed. In relation to this topic, arbitration scholars and practitioners can be grouped in three categories. The first category is those who believe a stare decisis doctrine in international arbitration neither exists nor is necessary. 85 The second category is those authors who, even if they do not exclude the existence of a precedent doctrine in international arbitration, do not recognise its necessity in the field of international commercial law. In particular, Professor Kauffman-Kohler has pointed out that the fact that arbitrators want to maintain their 'freedom to apply the law that allow [them] to 'mint' the rules to take into account the specificities of each case' does not match with the idea of precedent. 86 The third category strongly supports the idea of precedents in international commercial arbitration. The members of this category have highlighted that, in order to be considered an autonomous system of justice ensuring predictability and certainty, international commercial arbitration needs to accept the role and existence of arbitral precedents. 87 This means that if a series of arbitral awards is consistent and homogeneous on a specific legal question, these decisions will have 'persuasive authority on arbitrators called upon to decide on the same issue'. 88 Such a position has been confirmed by commercial arbitral tribunals that were influenced by prior awards between the parties. For instance, in an ICC Award, the arbitral tribunal stated that Enough has been said to show that the [previous] Decision is res judicata as between the ME company and the defendant, but not as between the claimant and the defendant. This does not mean that the [previous] decision can be ignored. Parts of it represent an authoritative ruling on the position of ME country law on certain matters that may be relevant in this case. 89 In the famous Dow Chemical Award, the arbitral tribunal ruled that
The decisions of these tribunals [ICC arbitral tribunals] progressively create case law which should be taken into account, because it draws conclusions from economic reality and conforms to the needs of international commerce, to which rules specific to international arbitration, themselves successively elaborated, should respond. 90 If one looks at investment arbitration, the publication of arbitral awards is often considered an essential tool to increase consistency and facilitate development of the law. 91 In fact, although a general rule on precedents in international investment arbitration does not exist, most arbitral tribunals have recognised the relevance of previous awards or decisions. An analysis of investment cases shows that arbitral tribunals have adopted four different approaches. Some tribunals have clearly stated that no doctrine of precedent exists in international arbitration and that they are not bound by any previous decision. According to this view, each tribunal is constituted ad hoc to decide the case between the parties to the particular dispute. 92 Other arbitral tribunals have declared that the fact that previous decisions are not binding does not preclude the tribunal from considering arbitral decisions and the arguments of the parties, to the extent that the tribunal may find that they shed any useful 89 The arbitration is not bound by the X award; nor are the parties to these arbitration proceedings. There can be no issue estoppel. Nonetheless, it provided a helpful analysis of the common factual background to this dispute. Accordingly, we have borne its findings and conclusions in mind, whilst taking care to reach our own conclusions on the materials submitted by these parties in these proceedings. 91 light on the issues that arise for decision in the case. 93 Tribunals following this approach seem to consider previous decisions as factual information. 94 A third category includes tribunals stating that, even though they are not officially bound to follow previous decisions, they should pay due regard to them and explain the reasons leading to eventual departure from previous interpretations. 95 Finally, some arbitral tribunals have gone further deciding that, even if not bound by previous decisions, they ought to follow solutions established in a series of consistent cases, comparable to the case at hand. 96
IV. The Issue of Non-Disputing Parties' Submissions (Amicus Curiae Briefs): A Source of Consistency?
The term amicus curiae refers to 'a person who is not a party to a lawsuit but who petitions the court or is requested by the court to file a brief in the action because that person has a strong interest in the subject matter'. 97 Such petitions are not limited to investment arbitration. All international courts and tribunals have faced requests by non-disputing parties to participate in international proceedings. 98 While the presence of amicus curiae has not yet generally developed in public international law adjudicatory bodies, 99 submissions have become frequent in the last two decades in WTO law 100 and in international investment arbitration. 101 This is mostly due to the close relationship between economic and commercial interests on the one hand and the public interest on the other. Traditionally, in international investment arbitration, amicus curiae briefs have been submitted by a non-governmental organisation (NGO) 'active in the area of human rights or the environment that has an interest in a dispute that gives rise to issues of human rights or the environment'. 102 However, over time, the nature of the submitting parties has changed and it is no longer limited to public interest advocacy groups. 103 A nondisputing State (home State) can also submit petitions sua sponte or at the request of the arbitral tribunal, in particular when interpretation of a treaty provision is questioned.
In the paragraphs below, the pros and the cons of the latter type of 'friends of the court' submissions in investment arbitration are scrutinised. 104
IV.1. Home States' Amicus Curiae Submissions as Interpretative Tools: Some Examples From International Investment Arbitral Awards
The practice of submissions from the home State in international investment cases is not new. In the 1983 rules of the Iran-United States Claims Tribunal, a provision allowing submission by the non-disputing State already existed. 105 Similar provisions are included in the North American Free Trade Agreement (NAFTA), 106 the 2012 US Model BIT, 107 the 2004 Canadian Model BIT, 108 as well as several Free Trade Agreements (FTAs) concluded by the US and Canada. 109 Due to the importance of the issue, after the 2006 Amendment, the ICSID Arbitration Rules include an article dealing with submissions by non-disputing parties. Article 37(2) reads as follows:
After consulting both parties, the Tribunal may allow a person or entity that is not a party to the dispute (in this Rule called the "nondisputing party") to file a written submission with the Tribunal regarding a matter within the scope of the dispute. 110 The wording 'person or entity; should be broadly interpreted to encompass 'a natural person, a juridical person, an unincorporated NGO or a State'. 111 In the NAFTA context, the home State filed several submissions concerning interpretation of the investment provisions of the treaty. For instance, in Marvin Feldman v Mexico, the United States submitted an amicus curiae brief to support its national investor and interpreted Article 1117(1) of NAFTA in a broad way, stating that this provision did not bar a claim brought by a natural person who was a citizen of the United States and a permanent resident of Mexico. 112 In another NAFTA case, Matalclad Corporation v Mexico, the foreign investor was a US citizen. The United States intervened in the proceedings by expressing its views on several aspects, including the NAFTA regime covering local governments and municipalities and the definition of the term "tantamount to expropriation". 113 In a more recent case, Mesa Power Group v Canada, the United States submitted a brief dealing with interpretation of several NAFTA standards of treatment, including the minimum standard of treatment and national treatment. 114 In disputes under bilateral investment treaties, home State submissions are less frequent. Also, the non-disputing State does not often file amicus curiae submissions sua sponte, but is usually invited to express its views by the arbitral tribunal. For instance, in Aguas del Tunari v Bolivia, the Tribunal requested that the Government of the Netherlands submit documents concerning comments it had made before the Dutch parliament relating to jurisdiction issues under the Netherland-Bolivia Bilateral Investment Treaty (BIT) applicable to the dispute. 115 In Eureko v Slovak Republic, the Dutch Ministry of Economic Affairs was invited by the arbitral tribunal to express its position on the tribunal's jurisdiction. 116 The Dutch Government provided observations and attached a letter received by the Slovak Ministry of Foreign Affairs bearing on the alleged termination of the BIT. Although helpful, the arbitral tribunal considered its submissions unnecessary. 117 In SGS v Pakistan, the home State took the initiative to intervene without being invited by the arbitral tribunal. Switzerland wrote to ICSID noting that the arbitral tribunal's interpretation of the umbrella clause was too narrow and did not reflect the intention of the BIT's contracting parties at the time the treaty was concluded. The Swiss Government, as home State, complained that the arbitral tribunal should have consulted both States before issuing its interpretation. 118 However, as the Swiss Government sent the letter after the decision of jurisdiction was rendered, the submission did not have any impact on the final decision.
IV.2. The Role of the UNCITRAL Rules on Transparency in Framing the Home-State Submissions
Since 2008, the UNCITRAL has officially recognised the relevance of ensuring transparency in investor-State dispute resolution. 119 There were three forms of transparency discussed by UNCITRAL Member States, namely a model clause for inclusion in the IIAs' ISDS, specific arbitration rules and guidelines for States, arbitrators and parties involved. 120 Delegations supported the idea of including legal standards on transparency as a supplement to the UNCITRAL Arbitration Rules, 121 'in the form of clear rules rather than looser and more discursive guidelines'. 122 UNCITRAL adopted the Rules on Transparency 123 that require disclosure of a wide range of information submitted to and issued by the tribunals, and facilitate participation by amicus curiae and non-disputing State parties. Unlike ICSID Arbitration Rules, the travaux préparatoires of the UNCITRAL Transparency Rules show that delegations discussed the possibility of dealing separately with each type of submission by non-disputing parties.
It was observed that two possible types of amicus curiae should be distinguished and perhaps considered differently. The first type could be any third party that would have an interest in contributing to the solution of the dispute. A second type could be another State party to the investment treaty at issue that was not a party to the dispute. It was noted that such State often had important information to provide, such as information on travaux préparatoires, thus preventing one-sided treaty interpretation. In response, it was said that an intervention by a nondisputing State, of which the investor was a national, could raise issues of diplomatic protection and was to be given careful consideration. It was suggested that third parties who could contribute to the resolution of the dispute could be identified and invited by the arbitral tribunal to assist it. The home State of the investor could be one such third party. 124 At the fifty-third session of the Working Group, it was observed that a State Party to the investment treaty that was not a party to the dispute could also wish to be invited, or have a treaty right to make submissions. It was noted that such State(s) often had important information to provide, such as information on the travaux préparatoires, thus preventing one-sided treaty interpretation. 125 Thus, in order to contribute to clarifying the legal regime applicable to the two categories of submissions and to mark the differences, 126 two different articles were included in the UNCITRAL Transparency Rules: Article 4, dealing with submissions by third persons; and Article 5, regulating submissions by a non-disputing Party to the treaty. For the purpose of this paper, the analysis will only focus on Article 5.
IV.3. Positive and Negative Impacts of Article 5(1) of the UNCITRAL Transparency Rules
Article 5(1) states that 'the arbitral tribunal shall, subject to paragraph 4, allow, or, after consultation with the disputing parties, may invite, submissions on issues of treaty interpretation from a non-disputing Party to the treaty'. This provision has been subject to several debates comparing its pros and cons. As acknowledged in the UNCITRAL's Working Group II report, an element supporting the home-State submissions in investment arbitral proceedings is the fact that the State party to the IIA 'might bring a perspective on the interpretation of the treaty, including access to the travaux préparatoires which might not be otherwise available to the tribunal, thus avoiding one-sided interpretations limited to the respondent State's contentions'. 127 Furthermore, acceptance of submissions from the home State would ensure that balanced and comprehensive information would be provided to the arbitral tribunal, 128 thus enhancing transparency in investment arbitration. 129 Finally, the tool of amicus curiae used by the home State has been described as less problematic than a State-to-State arbitration or litigation because it would provide 'the authentic view of the home state as to the contracting parties' intention, supported by contemporaneous documentation and/or witness testimony' 130 without the need of initiating another proceeding that would run parallel to the investor-State arbitration. The State-to-State arbitration provision is contained in most bilateral investment treaties and multilateral agreements. 131 Such arbitrations usually address issues of application and interpretation of treaty provisions, 132 but they have also included claims of diplomatic protection. 133 Compared to the submission of an amicus curiae brief, a State-to-State proceeding might raise at least three issues. First, political and diplomatic consequences might be detrimental to the economic and commercial relations of the State parties to the treaty. Second, in the context of the same investment dispute, it might be possible that a State-to-State arbitration and an investor-State arbitration run in parallel. The question here is whether the investor-State arbitration proceedings should be postponed until the State-to-State dispute is resolved. Third, one should take into consideration the value of a decision in a State-to-State arbitration for future international investment arbitrations arising out of the same treaty. 134 Although the UNCITRAL provision of home-State submissions in investor-State arbitrations has been generally positively received, some doubts have been expressed. First of all, during the negotiations of the UNCITRAL Transparency Rules, some delegations challenged the usefulness of such a provision. In particular, 'it was said that non-disputing State(s) Party(ies) to a treaty enjoyed the right to comment on the treaty, or arbitral tribunals might request submissions'. 135 Moreover, the issue of diplomatic protection might be at stake, 136 especially if the home-State has the opportunity to file submissions addressing legal and factual matters beyond those of treaty interpretation. 137 Finally, home-State submissions are limited to a specific treaty and do not influence other rights and a diplomatic protection claim to vindicate the rights of Italian nationals that had invested in Cuba. Cuba argued that the existence of an investor-State arbitration clause in the treaty prevented Italy from bringing a diplomatic protection claim. The tribunal rejected Cuba's argument but ultimately held that Italy's direct claim failed because its claim on behalf of its nationals failed. 134 See, for instance, CME v The Czech Republic, UNCITRAL, Final Award, 14 March 2003, paras 87-93. In this case, the Czech Republic requested consultations with the Netherlands to resolve certain issues of interpretation and application of the treaty arising from the Tribunal's partial award. The two contracting States issued 'agreed minutes' that the arbitral tribunal took into account to render its final award. Contradictory views have been provided by scholars. For instance, Professor Amerasinghe stated that it cannot be denied that there is a 'two-track' system under the BIT. However, it does not mean that the system established under Article VII cannot overlap with, influence and take precedence over the system established under Article VI. Indeed, it seems highly probable and logical that Article VII was included so that any interpretation under Article VII would have to be respected by investor-State arbitral tribunals, Republic of Ecuador v United States of America, PCA Case No 2012-5, Expert Opinion of Professor Amerasinghe J, CF, 29 September 2012, para 28. In contrast, Professor Reisman expressed that 'a decision emanating from a procedure such as that proposed by Ecuador or from the decision of this Tribunal would not be binding on tribunals exercising jurisdiction under the Article VI investor-State investment agreements, as a result, consistency would be achieved only in respect of a single treaty. 138 As a general matter, due to the ad hoc character of international arbitration, the access of non-disputing parties to arbitration proceedings should not be systematic and unlimited. 139 The issue of how to regulate such submissions is a topical one. How have the UNCITRAL Transparency Rules allowed the filling of this gap between positive and negative impacts of home-State submissions?
During the negotiations for the Transparency Rules, the UNCITRAL Working Group II decided to proceed by addressing the concern that guidance should be provided with respect to submission by third parties. 140 Article 5 provides for clear rules establishing that, as for issues of treaty interpretation, the arbitral tribunal shall ensure that: 1. submissions do not disrupt, unduly burden the arbitral proceedings or unfairly prejudice the disputing parties; 141 and 2. disputing parties have a reasonable opportunity to react to the submissions. 142 According to Article 5(2), the requirements for home-State's submissions become stricter when such submissions deal with factual or legal matters beyond treaty interpretation. In this case, beyond Articles 5(4) and 5(5), the requirement of Article 4(3) dealing with third-persons amicus curiae is applicable. In accordance with this provision, the arbitral tribunal shall consider: 1. the significant interest of the home-State in the arbitral proceedings; and 2. the value of the submission for the determination of the factual or legal matter. 143
V. The Increasing Codification of Transparency Rules: the US and Canadian Traditions
Recent investment treaty negotiations show that, in addition to the traditional provisions, some States have codified new standards of transparency that have traditionally been absent in IIAs. This ambitious 'treatification' 144 can be explained in part by the need for the parties to take into account multiple interests of the negotiating States, their civil societies and the business actors involved. An attempt to balance all these interests is the 1998 Organisation for Economic Co-operation and Development (OECD) Multilateral Agreement on Investment (MAI) whose negotiations failed for several reasons. In particular, the MAI's failure was mostly due to the fact that most investment rules are customary in nature and thus subject to competing interpretations by parties representing different interests. 145 For this reason, even since the first BIT between Germany and Pakistan in 1959, it has been easier for States to negotiate bilateral instruments rather than multilateral agreements on investment matters. The spread of bilateral IIAs with various codified standards has made the development of a multilateral investment agreement almost impossible to achieve. 146 Until the beginning of the 2000s, standards included in the IIAs have been broadly drafted, thus being open to different and diverging interpretations by the arbitral tribunals. Afterwards, parties to IIAs felt the need to establish standards that are complete, clear and specific, uncontestable and enforceable. 147 Since the entry into force of the NAFTA in 2001 and the drafting of the Canadian and US Model BITs in 2004, new and more accurate standards of investment protection are today codified in modern IIAs. Examples of this new approach are inter alia the inclusion of the 'right to regulate' provisions 148 and the transparency standards in the IIAs. In particular, transparency standards are either drafted in detailed terms 149 or they refer to existing external instruments, such as the UNCITRAL Transparency Rules. 150 The concept of transparency standards in investment arbitration has North American origins, as both Canada and the United States have adopted strong policies promoting transparency. 151 For instance, in July 2001, the three NAFTA member States issued a note stating that nothing in the NAFTA: 1. imposes a general duty of confidentiality on the disputing parties to an investment arbitration; and 2. precludes the Parties from providing public access to documents submitted to, or issued by, an investment tribunal. 152 Two years later, two other important statements from NAFTA members confirmed the relevance of transparency in investor-State arbitrations. In the first statement, the Free Trade Commission stated that no NAFTA provision limits a Tribunal's discretion to accept written submissions from a person or entity that is not a disputing party and established clear rules concerning the procedure for such submissions. 153 In a second set of statements, the United States and Canada expressed their commitment to have public hearings in proceedings commenced under Chapter 11 of the NAFTA. 154 Following the NAFTA policy towards greater transparency in international arbitration, transparency has also been incorporated in the Model BITs of Canada and the United States as a fundamental principle. First, both models include provisions concerning transparency of arbitration proceedings stating that each party is obliged to share with the other party all information concerning law, regulations, procedures and administrative rulings. 155 Second, based on Article 1128 of the NAFTA, the two models provide the possibility for the non-disputing party to make submissions to the tribunal on a question of interpretation of the treaty. 156 The Canadian Model BIT goes even further than NAFTA, giving the right to the non-disputing party to attend any hearings. 157 The US and Canadian intention to contribute towards increasing transparency in international arbitration is also supported by the fact that the two States have agreed not to apply confidentiality to the LCIA arbitration proceedings relating to the 2006 Softwood Lumber Agreement 158 which provided for all documents to be made public unless the Tribunal issued particular confidentiality orders. 159 The heart of the Canada-United States softwood lumber dispute is the US claim that the Canadian lumber industry was unfairly subsidised by federal and provincial governments and that the prices charged to harvest the timber were set administratively, rather than through the competitive marketplace.
Although the US and Canada agreed in the Agreement to submit their disputes to an arbitral tribunal constituted under the LCIA Arbitration Rules (designed to administer commercial disputes between private parties under strict confidentiality), they opted for a more transparent policy. In particular, due to the serious impact of the dispute on both the US and Canadian economies and civil societies, the two governments decided to make public the pleadings, transcripts, awards and other documents available, as well as to open the hearings to the public. 160
VI. What is Next: Will Transparency in Investment Arbitration Become a Global Value?
In 2013, the UNCITRAL Working Group II was entrusted with the task of preparing a Convention on the implementation of the Rules on Transparency to investment treaties existing before 1 April 2014, applicable regardless of the arbitration rules selected by an investor under a relevant investment treaty. 161 The United Nations Convention on Transparency in Treaty-based Investor-State Arbitration was adopted by the General Assembly on 10 December 2014 and was opened for signature in Port Luis, Mauritius, on 17 March 2015. 162 As mentioned in the previous paragraphs, the US and Canada have been the pioneers of the development of transparency in international investment law both in multilateral fora (for example, NAFTA) and in their bilateral investment and commercial relations (BITs and FTAs). However, transparency has become a priority of the investment agendas of other important actors in international trade. For instance, the Australia-Chile FTA of 2009 includes many transparency standards such as: 1. the possibility for the nondisputing party and third persons to make an amicus curiae submission; 163 2. the publication of pleadings, memorials, transcripts of hearings, orders, awards and decisions of the tribunals; 164 and 3. the exchanges of regulatory, legislative and administrative information between the parties. 165 The European Union (EU) has also changed its investment policy, trying to improve the system with the inclusion of transparency standards in its BITs and FTAs. 166 This interest toward transparency is particularly apparent since the negotiations of trade and investment agreements between EU and Canada and the United States have started. For instance, the European Commission stated that the Comprehensive Economic and Trade Agreement (CETA) reflected a 'turning point in the European approach to investment policy' 167 and recognised that 'of the 3000 agreements with ISDS in existence, only the ones to which the United States and Canada are party to have transparency arrangements'. 168 A comparison between FTAs already concluded by the European Union and a third State and FTAs currently under negotiation shows that the EU's willingness to foster transparency in international investment relations is strong. 169 To this extent, the provisions included in the CETA with Canada are exemplary. The consolidated text includes provisions directly referring to the UNCITRAL Transparency Rules, 170 requires parties to hold open hearings, 171 to share information relevant to the arbitration proceedings 172 and allows the non-disputing party submissions on interpretation of the treaty as well as third persons' amicus curiae submissions on matters falling within the scope of the dispute. 173 Although the EU-US Transatlantic Trade and Investment Partnership (TTIP) under negotiation between the European Union and the United States has been subject to several criticisms, one must admit that the transparency provisions provided for by the treaty are complete and more advanced than those included in previous BITs and FTAs concluded by the European Union. As for CETA, non-disputing parties' submissions and third persons' amicus curiae are permitted, 174 all documents relating to all steps of the arbitration proceedings (from the notice of intent to the final award) are to be made publicly available, 175 and hearings are open to public. 176 To conclude, it is fair to say that international investment law and arbitration have been witnessing positive developments concerning transparency. Current investment practices show that, generally, governments with mature civil societies able to impose their voices and interests on IIA negotiations are those that are more ready to foster transparency in the international investment system. Therefore, it is not surprising that very detailed, transparency-orientated provisions are incorporated in the IIAs concluded by countries such as Canada, the US, Australia as well as the European Union, where different interest groups (for example, NGOs) are involved in all steps of IIA negotiations. It is worth mentioning that, before foreign direct investments fell within the scope of the EU common commercial policy, 177 the IIAs concluded by Member Stateseven those that are important actors in the global investment flows -did not include specific and detailed provisions on transparency of the investor-State dispute settlement mechanisms. 178 After the entry into force of the Lisbon Treaty, the European Union has been playing a significant role by subjecting its Member States to the transparency requirements in investment arbitral proceedings. 
